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STATUTORY ATTEMPT TO BAR INSANITY 
AS A DEFENSE TO CRIME. 





In Washington there is a statute which 
reads: “It shall be no defense to a person 
charged with the commission of a crime 
that at the time of its commission he was 
unable, by reason of his insanity, idiocy or 
imbecility, to comprehend the nature and 
quality of the act committed, or to under- 
stand that it was wrong; or that he was 
afflicted with a morbid propensity to com- 
mit prohibited acts, nor shall any testimony 
or other proof thereof be admitted in evi- 
dence.” 

By another section of the act thus pre- 
scribing, it is provided that; “Whenever, in 
the judgment of the court trying the same, 
any person convicted of a crime shall have 
been at the time of its commission unable 
by reason of his insanity, idiocy or imbe- 
cility, to comprehend the nature and quality 
of his act the court may in his 
discretion direct that such person be con- 
fined for treatment in one of the state hos- 
pitals for the insane * * * until such person 
shall have recovered his sanity.” ‘Then it 
is provided that: “The court may take coun- 
sel with one or more experts in the diagno- 
sis and treatment of insanity, idiocy and 
imbecility, and make such personal or other 
examination of the defendant as in his judg- 
mént may be necessary to aid him in the 
determination,”’ 

This rather clumsy statute was recently 
declared unconstitutional by seven of the 
nine members of the supreme court of that 
state, the other two dissenting, in the case 
of State v. Strasburg, 110 Pac. 1020. 

The reasoning of the court was confined 
to limitations placed by the state constitu- 
tion on legislative power, or, at least, this 
so appears to us despite all that is said 
about intent being a necessary ingredient 
in the commission of any crime. What is 
said on this subject appears to us referable 





to the fact that it was claimed that the 
constitutional limitations do not forbid 
a legislature eliminating intent as neces- 
sary in offenses coming within the police 
power, to-wit: those which concern selling 
liquors to minors and Indians, and habitual 
drunkards, adultery, incest, statutory rape. 

To our mind the court well distinguishes 
these cases, on the presumption that such 
laws, like all others, presume that those 
who commit them are compotes mentis. It 
would still remain a question whether the 
police power, even as to these offenses, 
would extend to insanes, idiots and imbe- 
ciles, 

‘Taking it, then, that this statute was held 
to be forbidden by constitutional provisions, 
we find the ruling based upon such familiar 
clauses as: “No person shall be deprived of 
life, liberty or property without due process 
of law,” and: “The right of trial by jury 
shall remain inviolate.” Considering that 
this government is more than twelve dec- 
ades old, and these clauses have come along 
with us from the very beginning, it would 
seem that what they mean ought to be set- 
tled, if this is ever going to be settled. 

The former of the two seems perhaps 
more the subject of speculation and discus- 
sion than the latter, but the other has an 
abundance. The genius of constitution- 
makers continues to float the uncertainty of 
these stock phrases into every fundamental 
law that is adopted, notwithstanding that 
it does not know what they mean, and is 
unable to devise anything that is accurate. 

In the Strasburg case it seems to us, 
that the second of the above clauses, as we 
understand it, did make this particular stat- 
ute unconstitutional, This is so, because, as 
to those acts which have not been legislated 
about as being forbidden merely as offen- 
sives against the state’s police power, that 
clause preserves right of trial by jury, as 
to all that was at the time of a constitu- 
tion’s adoption deemed an essential ingre- 
dient of crime. 

Construing this statute according to its 
terms, it is seen to characterize acts by 
insanes, idiots and imbeciles as crimes and 
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tion, the penalty of a crime. Jury trial for 
crime has proceeded only upon the theory 
that one charged with crime was capable of 
committing crime, 

The statute, 
clumsy, because a homicide or larceny or 


therefore, seems to us 
other act that would be a crime in a sane 
person cannot be successfully proven against 
. Nor can it, 
with a view to its punishment as a crime, 
be denounced b; a legislature, under such 


an insane, idiot or imbecile. 


a clause, as crime. 


acts 
which may be those of insanes, idiots and 


This statute not only denounces 
imbeciles as crimes, but subjects the actors 
to punishment as criminals, if a court in its 
discretion deems they ought to be punished 
And this, too, without an iota of 
proof coming before the court as to wheth- 
er 2 convict is an insane, idiot or imbecile 
This appears from the fact that all 
evidence on this subject is excluded. Never, 


as such. 


or not. 


we think, has such unbridled power been 
elsewhere attempted to be vested in any 
individual. An old woman’s tale or a casual 
glance may be all the court desires to bring 
it to a conclusion—or it may hear experts 
to its heart’s content. 


Assuming, however, and we think this 
will not be gainsaid, that the state has the 
right to protect the public against acts 
that are a menace to society, it follows 
that it may anticipate their occurrence and 
guard against their commission. 

Thus, if there is dementia, which will 
probably deprive others of that protection 
under the law to which they are entitled, 
the state can say what constitutes evidence 
oi that fact, so that it may redeem its guar- 
anty of protection. 

In this sense it is not necessary that the 
act of homicide, or arson, or other destruc- 
tion of property should ever be tried as a 
criminal offense, A particular fact might 
suggest an inquiry, but this is its entire 
office, as the state would have the right to 
inquire fully into the question of one’s ca- 
pacity to commit crime and whether, if 
not, he is so dangerous to society that he 
ought not to be at large. 
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We believe, further, that a state has the 
right to determine in advance of a criminal 
trial, whether one should be conclusively 
presumed capable of crime. This is a neces- 
sary consequence of the right of a state to 
protect itself. 

lf, however, a state can tell a jury con- 
clusively, that a defendant on trial is sane, 
he is deprived of no right, when all evidence 
with respect to insanity is held irrelevant 
to any issue they are to try. It follows 
also, that the state can prescribe that one 
charged with crime be required to allege 
his incapacity to commit crime and ask that 
this be determined in advance of any trial 
for an alleged offense, or he be presumed 
capable. The state says as to an infant un- 
der a prescribed age that he is non capar 
doli and it does not perpetrate the farce of 
indicting him. If one establishes his in- 
sanity, why should it proceed further? If 
the incapable infant may be restrained, why 
not the incapable adult, if he menaces the 
rights of society? What may be due pro- 
cess of law in the adjudging of insanity, 
idiocy or imbecility, so that one may be 
deprived of his liberty, is a question not here 
considered. 








NOTES OF IMPORTANT DECISIONS 


DOWER—ACCELERATION OF DOWER BY 
DECREE OF DIVORCE.—Tke Supreme Ju- 
dicial Court of Maine, recognizing the rule, 
that an inchoate right of dower may be in- 
ereased, diminished, altered or abolished, pro- 
ceeds to construe a statute providing that: 
“When a divorce is decreed to the wife for the 
fault of the husband for any other cause than 
impotence she shall have dower in his real 
estate, to be recovered and assigned to her as 
if he were dead.” McAllister v. Dexter & P. 
R. Co., 76 Atl. 891. 

A divorce was obtained by a wife in 1891, 
and in 1895, the statute was changed so as to 
give to a wife obtaining a divorce for fault of 
the husband an “one-third in common and un- 
divided of all his real estate, except wild lands, 
which shall descend to her as if he were dead.” 
The former dower provision was omitted. 

It was claimed by a purchaser that the di- 
vorced wife’s dower having been abolished, she 
had no interest in the land purchased. The 
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court declined to pass upon the intent and 
meaning of the statute with reference to dow- 
er for divorced wives, because it thought: 
“The legislature could not constitutionally de- 
prive plaintiff of the right of dower,” which 
became consummate by the decree of divorce. 

The words of the statute read certainly this 
way and that the divorced wife’s “right to de- 
mand and enter upon the enjoyment of her 
dower interest commenced” with the granting 
of the decree. But should this literalism pre- 
vail, unless it is seen to be intended, beyond 
peradventure of a doubt, that this well under- 
stood term is to be given an entirely new ap- 
plication? In other words does “to be recov- 
ered and assigned” mean to be then recover- 
ed and assigned, especially as the statute does 
not go further and provide for its admeasure- 
ment? 

To hold that it does would necessitate either 
an application to a probate court for commis- 
sioners to admeasure dower, or to the court in 
which the divorce was granted. If application 
were made to the former an objection might 
be raised to its jurisdiction. If to the latter 
it would have to be, if it had jurisdiction, that 
it would be proceeding merely to enforce its 
decrees by moulding a remedy therefor. There 
seems here a hiatus that militutes against the 
construction adopted by the court. 


THE WORKMEN’S COMPENSATION ACTS. 
—“Practitioners interested in the making or 
defense of claims under the Workmen’s Com- 
pensation Act, 1906, will do well to take care- 
ful note of the decision of the Court of Appeal 
in W. Cory & Sons v. France, Fenwick & Co., 
reported in the Times of Wednesday last (Oc- 
tober 19th). An action was brought under the 
provisions of section 6, which, in effect, en- 
ables an employer, who has paid his workman 
compensation, to recover the amount of com- 
pensation so paid from any other person who 
would have been liable in damages to the in- 
jured workman. Shortly, the plaintiffs were 
shipowners and the defendants were wharfing- 
ers. A boatman in the employment of the 
plaintiffs had recovered compensation for in- 
jury suffered whilst a vessel was coming up 
to the defendants’ wharf. The injury was due 
in part to the conduct of the plaintiffs’ ser- 
vants, in part to the conduct of the defen- 
dants’ servants. The plaintiffs, then, having 
paid the statutory compensation, sued the de- 
fendants under section 6 for the statutory in- 
demnity. At the trial, judgment was given for 
the defendants by Scrutton, J., on the ground 
that the plaintiffs had been guilty of contribu- 
tory negligence. It was contended, on appeal, 





statutory right to indemnity. The appeal how- 
ever, failed, and the judgment telow was held 
to be right. Vaughan Williams, L. J., also held 
that, although the plaintiffs were entitled to 
stand in the’ shoes of the workman in suing 
the defendants, the latter would only be liable 
if their conduct had been the “proximate” 
cause of the injury—which in this case it was 
not. The Lord Justice also thought the sec- 
tion was not intended to give any right of ac- 
tion to one joint tortfeasor against another 
where this right would not have existed apart 
from the section.”—Solicitors’ Journal. 





MUNICIPAL CORPORATIONS—VALIDITY 
OF ASSESSMENTS FOR STREET IMPROVE- 
MENTS AS AFFECTED BY CONDITIONS IN 
CONTRACTOR’S BOND.—The case of Gay v. 
Engerbretsen, 109 Pac. 876, decided by Su- 
preme Court of California, considers the ques- 
tion of the validity of an assessment for street 
improvements under an ordinance requiring 
contractors to be responsible for damages. 
Prior decisions of that court had held that an 
ordinance providing that the contractor should 
be answerable for “ all loss or damage arising 
from the nature of the work to be done under 
these specifications,” was an attempt to com- 
pel the contractor to assume an obligation rest- 
ing on the city and thereby t to increase 
the cost of the work and adiiosament bur- 
den upon the property owner. For these rea- 
sons improvements made under such an ordi- 
nance were held net chargeable upon abutting 
owners. 

To meet such rulings an ordinance was fram- 
ed to confine such loss or damage to such as 
might arise “during the progress of the work.” — 
Tre court called the rule under former deci- 
sions a harsh one and expressed its disinclina- 
tion to extend it. The new ordinance was 
thought not to extend the contractor’s liability 
for his negligence and it was proper for the 
city to require bond to save it harmless. 

This distinction, if any is needed, seems 
quite just, as otherwise a city given the pow- 
er to let work of this kind, can exercise but 
little discretion as to the securing of its prop- 
er performance. 

.But were the prior holdings correct? The 
city had not only the right, but it was its duty, 
to secure the kind and class of work specifica- 
tions call for. A test of its being such might 
be it should last a certain time and it might 
be the only sufficient test that could be applied. 
If it is a reasonable test, it ought to be ap- 
plied. 

Many contracts require that a pavement shall 
last a certain time, but, if by reason of defec- 
tive construction it does not last, the contract 


that contributory negligence did not oust the | was only apparently complied with, and this ap- 
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pearance has given the right to enforce pay- 
ment against abutting owners. We think it 
might as reasonably be claimed no assessment 
should be chargeable upon lots where there is 
no guaranty against loss from the nature of this 
work, as Where there is a guaranty. The 
older decisions, that are distinguished, appear 
to us to confuse matters in respect “to the ob- 
ligation properly resting on the city.” 

It may be true the city is responsible for 
defects in its streets, but the lot owner is also 
interested in the street, for the construction of 
which his property has been charged, being 
constructed properly. That is the gist of the 
charge upon this lot in the first instance, and 
it is the city’s duty to resort to all reasonable 
means to see that there is proper construction. 


COURTS—PUBLICATION OF DECISION 
AS AFFECTING THE PRINCIPLE OF STARE 
DECISIS.—The Supreme Court of Indiana was 
wrestling for a long time with the question 
whether under a statute of that state one fur- 
nishing material and performing labor in the 
erection of a structure of an insolvent owner 
was entitled to a preference over common cred- 
itors in the payment of claims out of the es 
tate of such insolvent owner of the structure, 
where it had been sold by his administrator 
and the proceeds held as assets of the estate. 
It decided this question affirmatively in 1890. 
It held the other way later on, and in 1896, 
went back to its first holding. After that 
down to the present time it is deciding as it 
held in the second one of these cases. 

However, within three or four months after 
the 1896 decision was rendered a contrast was 
entered into and the plaintiff claims that un- 
der the rule of stare decisis the 1896 decision 
should give him his lien. Herron v. Castings 
Co., 92 N. E, 555. 

The court said: “The party against whom the 
case was decided had sixty days in which to 
file a petition for rehearing and until then the 
case was in fieri. Whether a petition for re- 
hearing was filed, and, if so, when overruled, 
does not appear; but the decision could not 
have been published in the reports until long 
after the contract of the sale here involved was 
made, and the state of the decision upon the 
question could afford no ground for the appli- 
cation of the rule ‘stare decisis.’ ” 

The court also says: “They (decisions) are 
not addressed to the public generally, but to 
the case under consideration and are not to be 
presumed to influence the actions of those not 
parties to the proceeding in which they are 
rendered, at least until they have been pub- 
lished in the reports provided by law for their 
publication or are of such long and unchalleng- 





ed standing that they may reasonably be pre- 
sumed to have become publicly known.” 

It has been said that decisions do not con- 
stitute the law but are merely evidence there- 
of, but that distinction is altogether too refin- - 
ed. A statute one may be bound by from its 
date, and it seems nonsensical to say he should 
not be bound immediately by what a court of 
last resort says is its correct exposition. 

Furthermore we wish to assert our contrary 
belief to the statement that decisions “are not 
addressed to the public generally.” We think 
the judgment is the only thing not so address- 
ed. Otherwise reports of decisions would not 
be published at all. Otherwise, also, no pre- 
cedents of long or short standing could es- 
tablish any rule of property. We never expect 
to see any state court of highest jurisdiction 
assert it is unable to do this. 

The Indiana court seems to us quite dissatis- 
fied with itself. It should, probabiy, be admit- 
ted that during the time a motion for rehear- 
ing may be filed and passed uron, if one is 
filed, a decision should not be deemed a pre- 
cedent, but why, if there is no.express law 
saying when it should be such, it does not be- 
come a precedent immediately, we think a sat- 
isfactory reason is difficult to state. If there 
may be constructive notice of a statute, why 
not of that which conclusively construes a stat- 
ute? 








NATIONALISM” AND THE 
“WILSON THEORY.” 

In Mr. Roosevelt’s recent address at the 
Atlanta Auditorium he was very guarded 
in his exposition of his “New Nationalism.” 
What he said consisted of pleasing gen- 
eralities that would be applauded anywhere, 
North or South, and by all classes of people. 
irrespective of their political views and 
theories of government. But what does 
this “New Nationalism” mean? Let us see 
what Mr. Roosevelt has said elsewhere, and 
aside from Southern audiences composed 
of Democrats and disciples of the school of 
State-rights, who advocate a government of 
laws under the Constitution. In his speech 
some time ago at the dedication of the Cap- 
itol at Harrisburg, Pa., he said: 

“I cannot do better than base my theory 
of governmental action upon the words 
and deeds of one of Pennsylvania’s great- 
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|.est sons, Justice James Wilson. * * * 
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He developed even before Marshall, the 
doctrine (absolutely essential not merely 
to the efficiency, but to the existence of this 
nation), that an inherent power rested in 
the nation, outside of the enumerated pow- 
ers conferred upon it by the Constitution, 
in all cases where the object involved was 
beyond the power of the several States, and 
was a power ordinarily exercised by sov- 
ereign nations.” 


Mr. Roosevelt evidently had reference 
to an opinion of Judge James Wilson, of 
Pennsylvania, rendered prior to the forma- 
tion of the present Constitution of the 
United States. Judge Wilson was a mem- 
ber of the Constitutional Convention of 
1787, and was one of the original associate- 
justices of the Supreme Court of the United 
States. The opinion referred to is Judge 
Wilson’s “Considerations on the Power to 
incorporate the Bank of North America,” 
by the Congress of the United States, un- 
der the “Articles of Confederation.” In 
this opinion Judge Wilson said: 


“Though the United States in Congress 
assembled derive from the particular States 
no power, jurisdiction, or right, which is not 
expressly delegated by the Confederation, it 


‘does not thence follow, that the United 


States in Congress have no powers, juris- 
diction, or rights than those delegated by 
the particular States. The United States 
have general rights, general powers and 
general obligations, not derived from any 
particular States, nor from all the particu- 
lar States, taken separately, but resulting 
from the union of the whole; and, there- 
fore, it is provided in the fifth article of 
the Confederation, that for the more con- 
venient management of the general  inter- 
ests of the United States, ‘delegates shall 
be annually appointed to meet in Congress.’ 
To many purposes the United States are 
to be considered as one undivided, inde- 
pendent nation; and as possessed of all 
the rights, and powers and properties, by 
the law of nations incident to such. When- 
ever an object occurs, to the direction of 


(1) Vol. 1, Wilson’s Works, by Audrent, p. 
549. 








which no particular State is competent, the 
management of it must, of necessity, be- 
long to the United States in Congress 
assembled.’”* 

This opinion had no reference to the 
powers of the United States under the 
present Constitution, having been rendered 
before the adoption of that instrument. It 
had reference to the powers of the United 
States under the “Articles of Confedera- 
tion,” and should be considered from that 
standpoint alone. Besides, it was rendered 
non ex cathedra, and being the private opin- 
ion of an individual only, speaks with no 
binding authority whatsoever. jut be 
that as it may, and treating Judge Wilson’s 
opinion as authority so far as it goes, and 
giving to it the very broadest construction 
favorable to the “inherent power” theory, 
let it be remembered that Judge Wilson was 
a “Nationalist” of the extreme type, and 
favored in the Constitutional Convention a 
highly centralized and consolidated govern- 
ment. His opinion, therefore,- must be 
considered in the light of such mental pre- 
dilections and bias. 


But, whatever Judge Wilson may have 
thought of the powers of the United States 
under the “Articles of Confederation,” the 
best authority for his views concerning the 
government of the United States under the 
present Constitution, is not what others 
say that he said, but what he “himself said,” 
to use the language of Mr. Roosevelt. Let 
us see what that was. We find Judge Wil- 
son several years later (1787) in the Penn- 
sylvania convention, called to ratify .the 
proposed Constitution of the United States, 
(now the present Constitution), taking the 
position that the government of the United 
States is one of “enumerated powers,” and 
that all powers not enumerated are not 
possessed by the government of the United 
States. Judge Wilson, replying to the 
objection that there was no bill of rights 
in the proposed Constitution, said: 


“A proposition to adopt a measure that 
would have supposed that we were throw- 
ing into the general government every pow- 


(2) Vol. 1, Wilson’s Works, p. 557. 
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er not expressly reserved by the people, 
would have been spurned at, in that house, 
with the greatest indignation. Even in a 
single government, if the powers of the 
people rest on the same establishment as is 
expressed in this Constitution, a bill of 
rights is by no means a necessary measure. 
In a government possessed of enumerated 
powers, such a measure would be not only 
unnecessary, but preposterous and danger- 
ous. Whence comes this notion, that in the 
United States there is no security without a 
bill of rights? * * * * Even in single 
governments, a bill of rights is not an es- 
sential or necessary measure. But in a 
government consisting of enumerated pow- 
ers, such as is proposed for the United 
States, a bill of rights would not only be 
unnecessary, but, in my humble judgment, 
highly imprudent. In all societies there are 
many powers and rights which cannot be 
particularly enumerated. <A bill of rights 
_ annexed to a constitution is an enumera- 
tion of the powers reserved. If we at- 
tempt an enumeration, everything that is 
not enumerated is presumed to be given. 
The consequence is, that an imperfect enu- 
meration would throw all implied power 
into the scale of the government, and the 
rights of the people would be rendered in- 
complete. On the other hand, an imperfect 
enumeration of the powers of government 
reserves all implied power to the people, 
and by that means the constitution becomes 
incomplete.’’ 

This was before the tacking on of the 
_Amendments. The Tenth Amendment 
afterwards adopted clearly reserved to the 
States and to the people all powers not del- 
egated to the government of the United 
States. 

On this same occasion Judge Wilson 
continued as follows: 


“Can the words, ‘The Congress shall 
have power to make all laws which shall 
be necessary and proper to carry into exe- 
cution the foregoing powers,’ be capable 
of giving them general legislative power? 


(3) Vol. 2, Elliot’s Debates on Federal Con- 
stitution, p. 436. 





I hope that it is not meant to give to Con- 
gress merely an illusive show of author- 
ity, to deceive themselves or constituents 
any longer. On the contrary, I trust it is 
meant that they shall have the power of 
carrying into effect the laws which they 
shall make under the powers vested in them 
by, this Constitution. In answer to the 
gentleman from Fayette (Mr. Smilie) on 
the subject of the press, I beg leave to make 
an observation. It is very true, sir, that 
this Constitution says nothing with regard 
to that subject, nor was it necessary, be- 
cause it will be found that there is given 
to the general government no power what- 
soever concerning it, and no law in pursu- 
ance of the Constitution can possibly be 
enacted to destroy that liberty.’’* 

Judge Wilson, in his law lectures after- 
wards delivered at the University of Penn- 
sylvania, frequently referred to the “enu- 
merated powers’ of Congress. In one of 
these lectures appears the following: 


“We discover a striking difference be- 
tween the Constitution of the United States 
and that of Pennsylvania. By the latter 
each house of the general assembly is vest- 
ed with every power necessary for a branch 
of the legislature of a free state. In the 
former no clause of such an extensive and 
unqualified import is to be found. ‘The 
reason is plain. The latter institutes a leg- 
islature with general, the former with enu- 
merated powers.® 


* * * 


“The powers of Congress are indeed enu- 
merated, but it was intended that those 
powers, thus enumerated, should be effec- 
tual, and not nugatory. In conformity to 
this consistent mode of thinking and act- 
ing, Congress has power to make all laws 
which shall be necessary and proper for 
carrying into éxecution every power vested 
by the Constitution in the government of 
the United States, or in any of its officers 
or departments.’”® 


(4) Vol. 2, Elliot’s Debates on Federal Con- 
stitution, p. 448. 

(5); Vol. 2, Wilson’s Works, p. 56. 

(6) Vol. 2, Wilson’s Works, p. 59. 
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Thus Judge Wilson himself successfully 
refutes this “inherent power” theory. He 
even goes so far as to say, that, in the ab- 
sence of a bill of rights, -“an imperfect 
enumeration of the powers of government 
reserves all implied powers to the people.” 
In view, therefore, of this, and in the light 
of .the ‘Tenth Amendment, afterwards 
adopted, which is an omnibus declaration, 
making an affirmative reservation, of all 
powers not delegated, or “‘enumerated,” to 
use Judge Wilson’s expression, may we not 
find some authority from the eminent source 
drawn upon by Mr. Roosevelt, that even no 
implied powers are vested in the govern- 
ment of the United States? And is it not 
possible that Judge Wilson, had he been on 
the Supreme Court when that Court sus- 
tained the constitutionality of an Act of 
Congress incorporating a bank, would have 
been found dissenting from that judgment, 
rather than concurring even upon the 
ground of “implied powers,” to say nothing 
of “inherent powers?” 

3ut it is left to the Supreme Court 
of the United States to give the “inherent 
power” doctrine a final blow in the recent 
case of Kansas v. Colorado,’ where this 
doctrine was expressly urged before the 
court.and a judicial decision thereon in- 
voked. In the opinion of the Court in this 
case Mr. Justice Brewer said: 

“Counsel for the government relies upon 
the doctrine of sovereign and inherent 
power, adding: ‘I am aware that in ad- 
vancing this doctrine I seem to challenge 
great decisions of the Court, and I speak 
with deference.’ His argument runs sub- 
stantially along this line: All legislative 
power must be vested in either the State 
or the National government, no legislative 
powers belong to a State government other 
than those which affect solely the internal 
affairs of that State; consequently all pow- 
ers which are national in their scope must 
be found vested in the Congress of the 
‘United States. But the proposition that 
there are legislative powers affecting the 
nation as a whole, which belong to, al- 


(7) 206 U. S., (1906), p. 46, at p. 89. 





though not expressed in, the grant of pow- 
ers, is in direct conflict with the doctrine 
that this is a government of enumerated 
powers. That this is such a government 
clearly appears from the Constitution, inde- 
pendently of the amendments, for otherwise 
there would be an instrument granting cer- 
tain specified things made operative to grant 
other and distinct things. This. natural 
construction of the original- body of the 
Constitution is made absolutely certain by 
the Tenth Amendment. This amendment, 
which was seemingly adopted with pres- 
cience of just such contention as the pres- 
ent, disclosed the widespread fear that the 
national government might, under the pres- 
sure of a supposed general welfare, attempt 
to exercise powers which had not been 
granted. With equal determination the 
framers intended that no such assumption 
should ever find justification in the organic 
act, and that if in the future, further pow- 
ers seemed necessary, they should be grant- 
ed by the people in the manner they had 
provided for amending that act.” 


The same question which Judge Wilson 
had before him when he wrote his “Con- 
siderations,” viz: the power of the United 
States government tu incorporate a bank, 
came before Chief Justice Marshall in the 
case of McCulloch v. Maryland.* In the 
former case the question came up under 
the “Articles of Confederation,” and in 
the latter case the question came up under 
the present Constitution of the United 
States. Although Chief Justice Marshall 
belonged to the so-called ‘Nationalist’ 
school, he did not look outside the Con- 
stitution to find the power in Congress to 
incorporate a bank; and he did not search 
for a power “not derived from the States,” 
as Judge Wilson did. He found the power 
within the “enumerated powers,” which 
Judge Wilson said were the only powers 
belonging to the government of the United 
States under the present Constitution. Chief 
Justice Marshall found the power “implied,” 
under the Constitution; he did not find it 
“inherent,” and above, or outside, the Con- 


(8) 4 Wheat., (1819), 136. 
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stitution. Judge Wilson’s biographer, in 
“Great American Lawyers,”® suggests that 
Chief Justice Marshall had Judge Wilson’s 
“Considerations” before him when he wrote 
the opinion in McCulloch v. Maryland, and 
that he followed Judge Wilson’s reasoning. 
If that be so, then the most that can be 
legitimately said of the so-called “Wilson 
Theory,” in so far as it has received judicial 
sanctioning, is that it is no more than the 
doctrine of “implied powers,” under the 
“enumerated powers,’ as laid down by 
Chief Justice Marshall, and developed by 
the Supreme Court of the United States. 

While Chief Justice Marshall went the 
furthest limits in developing the doctrine of 
implied powers, he kept within the ‘“enu- 
merated powers,” and developed no such 
doctrine, ‘that an inherent power rested in 
the nation, outside of the enumerated pow- 
ers conferred upon it by the Constitution, 
in all cases where the object involved was 
beyond the power of the several States, and 
was a power ordinarily exercised by sov- 
ereign nations.” 

To whatever extent one may go in criti- 
cising the doctrine of implied powers as 
developed by Chief Justice Marshall, one 
could justify Mr, Roosevelt as being, at 
least, conservative, and as treading within 
constitutional paths, had be planned his 
“New Nationalism” upon this doctrine, and 
"upon the Constitution as it has been con- 
strued, and as he adroitly, in his recent 
Atlanta address, led his hearers to believe 
that he had done. But when he goes out- 
side the Constitution and plants his “New 
Nationalism” upon the “inherent power” 
doctrine of Judge Wilson, a doctrine which 
has been repudiated by the Supreme Court 
of the United States, and also by Judge 
Wilson himself, if he ever did entertain 
any such doctrine as respects the present 
Constitution, Mr. Roosevelt is treading 
on abandoned and dangerous grounds. 

If the government of the United States 
lack the constitutional powers to deal with 
modern questions of national import, the 
remedy is by amendment to the Constitu- 


(9) Vol. Tt, pp. 203, 204. 





tion in the manner provided for in the 
Constitution itself, and is not by a delega- 
tion of such powers through the indirect 
method of judicial construction. For this 
Judge Wilson himself is a good authority. 
Says he: 

“In the United States there is no occa- 
sion for the assumption of dictatorial pow- 
er in order to be enabled to perform super- 
eminent services for the public. Powers 
amply sufficient for the performance of the 
greatest services the enlightened citizens 
of the United States know how to give. 
As they know how to give those powers, 
so they know how to confine them within 
the proper and reasonable limits.”'° 

Should it be desirable for the government 
of the United States to perform the “su- 
pereminent service” of regulating “trusts” 
and certain corporations, and the power io 
perform such service be not found in the 
Constitution, then the “people know how 
to give this power”’—by a constitutional 
amendment. ‘This is a constitutional gov- 
ernment; not a despotism. 

ALEXANDER W. STEPHENS. 

Atlanta, Ga. 

(10) Vol. 1, Wilson's Works, p. 310. 








LARCENY—POSSESSION OF STOLEN 
PROPERTY. 


STATE v. TROSPER. 


Supreme Court of Montana, June 30, 1910. 





109 Pac. 858. 
Evidence of recent possession of stolen 
property is not in itself sufficient to justify con- 
viction of larceny. 


HOLLOWAY, J.: Thomas Trosper was con- 
victel of grand larceny in stealing a certain 
cow or heifer alleged to be the property of 
one Axel Schulstad, and has appealed from 
the judgment and from an order denying him 
a new trial. It will only be necessary to con- 
sider two of the specifications made. 

z Among others, the court gave instruc- 
tion No. 14, as follows: “You are instructed 
that the recent possession of stolen property. 
if it be proven by all of the evidence beyond 
a reasonable doubt to have been stolen, while 
not alone sufficient evidence to find the pos- 
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sessor thereof guilty of the crime of having 
stolen such preperty, when he is charged with 
the stealing thereof and made a defendant in 
a criminal action therefor, yet it may be tak- 
en into consideration by the jury, together 
with all the other evidence in the case, in de- 
termining the guilt or innocence of the de- 
fendant under such charge; and, if the de- 
fendant under such circumstances offers and 
produces evidence in explanation of his pos- 
session of such property, it is for you to say 
under all the evidence whether or not such 
explanatory evidence is reasonable, satisfac- 
tory, probable, or true, and whether or not it 
be sufficient to raise a reasonable doubt of 
the defendant’s guilt under the charge.” 

In addition to being erroneous, this instruc- 
tion fairly iltustrates the vice, which is all 
too prevalent, of attempting to give to a jury 
an abstract proposition of law, without any 
attempt to make it directly applicable to the 
facts of the particular case. This court has 
heretofore had occasion to condemn this prac- 
tice (First National Bank of Portland v. Car- 
roll, 35 Mont. 302, 88 Pac. 1012); a jury of 
laymen ought not to be charged with mak- 
ing the application themselves. If the rule 
stated is not applicable, it ought not to be 
given at all; and, if it is applicable, it ought 
to be made so by the court that the jurors 
will understand its meaning. But the instruc- 
tion does not correctly state an abstract rule 
of law. It might or might not be correct, de- 
pendent upon the facts of any case to which 
it could be applied. We must assume that 
the trial court intended the jurors to apply 
the instruction to the facts of this case; and 
we must assume further that the jurors did 
so; and, if they did, the error is not only ap- 
parent but glaring. 

Assuming, for the purpose of argument 
only, that the evidence produced by the state 
showed conclusively that the animal in ques- 
tion belonged to Schulstad, and that it was 
recently stolen from him by some one, and 
was in the possession of the defendant )m- 
mediately prior to the time this charge was 
made, then the first portion of this instruction 
correctly tells the jury that such evidence of 
recent possession is not in itself sufficient to 
justify conviction. This has been the rule 
in this jurisdiction for many years. But the 
court then proceeds to tell the jury, that, if the 
defendant offers an explanation of his recent 
possession, it is for the jury to say whether 
such explanation is reasonable, satisfactory, 
probable, or true, and whether it is sufficient 
to raise a reasonable doubt of defendant’s 
guilt. The explanation offered by the defen- 
dant, as shown by this record, was or was not 
true. If it was true, it constituted an aksolute 





defense, and the court so amnounced in an- 
other instruction. If it was not true, the iury 
would be at liberty to disregard it altogether 
and should have been instructed accordingly. 
If the jury found the explanation to be true. 
there was not anything further for them to do 
but to return a verdict of not guilty. But by 
this instruction they are told that after find- 
ing the explanation to be true, if they did 
find it to be true, they should then proceed 
to determine whether such true explanation 
raised a reasonable doubt of defendant’s guilt. 
This was constituting the jury, not triers of 
fact, but judges of law. They were left to say 
what shall be the legal effect of certain evi- 
dence after it is found to be true. Jurors are 
the judges of the credioility of witnesses and 
of the weight to be given to their testimony; 
but the effect to be given to evidence found 
to be true is to be determined as a question 
of law. 

The words “reasonable,” “satisfactory,” and 
“probable,” used in the instruction, are defined 
as follows: “Reasonable” means governed by 
reason; agreeable to reason. Synonyms, just, 
honest. “Satisfactory” means relieving the 
mind of doubt or uncertainty, and enabling it 
to rest with confidence. “Probable” means ca- 
pable of being proved; having more evidence 
for than against. Webster’s International Dic- 
tionary. So that, as applied to this case, these 
words all mean substantially the same thing, 
and must have been so understood by the jury. 
When one is charged with the commission of a 
larceny, and the evidence offered by the state 
shows that the property was stolen by some 
one, and that the defendant was recently in 
possession of it, it is wholly immaterial how 
strong the case may be; there cannot be 2 
conviction if the evidence offered by the de- 
fendant in explanation of his possession is 
sufficient to raise a reasonable doubt of his 
guilt. His explanation may or may not in 
fact be reasonable, probable, satisfactory, or 
true; yet, if in the minds of the jury it creates 
a reasonable doubt of his guilt, he is entitled 
to an acquittal. While there are a few states 
in which this rule is denied, it is well-nigh uni- 
versal and has been so recognized in this coun- 


‘try for a century or more. The rule is fairly 


well stated in 25 Cyc. 137, as follows: “Defen- 
dant is not bound to prove the truth of his ex- 
planation; the presumption arising from recent 
possession is removed if the explanation leaves 
the matter in doubt. In other words, when 
such a reasonable explanation of the posses- 
sion is given, the prosecution must establish 
the falsity of it beyond a reasonable doubt.” 
And many authorities are cited in support of 
the text. AS we cannot fathom the minds of 
the jurors, we cannot say that this instruction 
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did not lead them to require from the defen- 
dant a quantum of proof greater than that im- 
posed by law. We must assume that they un- 
derstood the instruction and applied it as giv- 
en. 

We are not prepared to say that instruction 
No. 10, given by the court, is erroneous, when 
tested by the strict rules of law; but it is so 
phrased that it is likely to mislead, instead of 
enlighten, the jury. In speaking of the defense 
interposed by the defendant, the court should 
not have said, “And ir the defendant establish 
this [defense] by the evidence fully,’ even 
though the expression is immediately followed 
by a correct statement of the rule of law. 

2. It is urged that the evidence of owner- 
ship or identity of the animal, as the property 
of Schulstad, is insufficient to go to the jury, 
and State v. De Wolfe, 29 Mont. 415, 74 Pac. 
1084, is relied upon. In the De Wolfe case we 
did not go farther than to say: “The fact that 
the O L brand belonged to Hcuk, and that the 
horses bore such brand, was not proof that 
they belonged to Houk at the time they were 
driven away, or that defendant was not right- 
fully in possession of them.” The present case 
is very different, and while it will not be neces- 
sary for us at this time to go to the extent 
that the Canadian court went in Queen v. For- 
sythe, 4 Terr. Law Rep. 398, we do think the 
evidence in this case upon this question was 
sufficient to go to the jury. The evidence tends 
to show that the animal in question was brand- 
ed with Schulstad’s brand; that it was of the 
same breed and general description as Schul- 
stad’s cattle; that Schulstad had not sold any 
cattle of this character within the last ten 
years; that this animal was found near the 
range where Schulstad’s cattle pastured; and, 
that there was not afiy one else in that section 
of the country who used that or a similar 
brand. But since a new trial must be ordered 
we will not consider the evidence further. 

For the error in giving instruction No. 14 
above, the judgment and order are reversed, 
and the cause is remanded for a new trial. 

Reversed and remanded. 

BRANTLY, C. J., and SMiTH, J., concur. 


Note.—Presumption from Posssesion of Prop- 
erty Recently Stolen—There are myriads of 
cases and instructions of the kind evidenced by 
the principal case. We only hope here t/: produce 
a few to show how vague all of them are. They 
fail to say directly how potent is the presump- 
tion or what is its nature, and when it is dis- 
cussed, the courts, seems as involved and 
confusing as in their efforts to define reasonable 
doubt. The courts seem to us to run squarely 
against two principles in criminal procedure, one 
that the burden of proof never shifts to defen- 
dants, and the other that the jury must be con- 
vinced beyond a reasonable doubt. Those two 





principles forbid, we think, calling anything a 
prima facie case, and the only thing a court can 
say is, a case may go toa jury. Now for a few of 
the cases. In State v. Drew, 179 Mo. 315, 78 S. 
W. 504. 101 Am. St. Rep. 474, an instruction which 
in part told the jury that if the jury should 
find that: “That soon thereafter said goods and 
chattels or any part thereof are found in the 
exclusive posssesion of Hamp Drew, then and 
in that event, the law presumes that the defen- 
dant is guilty of both burglary and larceny, and 
unless the defendant has accounted for thé pos- 
session of said goods to your reasonable satis- 
taction. or rebutted the presumption arising from 
recent possession of said goods, as defined in 
those instructions, you should find him guilty,” 
and the only objection made to it but empha- 
sized its being well settled, as a general propo- 
sition in that state. The objection was that the 
testimony did not show an actual but only a 
constructive possession, viz., a part of the prop- 
erty was found in a trunk in his house, and his 
daughter testified this was given her a day prior 
to the burglary by a certain person, naming her. 
There was no testimony the defendant knew the 
property was in his house at all. The court said: 
“There is no occasion for pushing the presump- 
tion to any such length. Kept within proper 
imitations it is a salutary principle. and reason- 
able, but given a latitudinous constructive inter- 
pretation it is unreasonable and would work 
grave injustice.” 

In State v. Vinton, 220 Mo. 90, 119 S. W. 370. 
the prosecution depended upon defendant being 
found in possession of property recently stolen, 
that he was going under a false and assumed 
name and made conflicting statements in refer- 
ence to the matters involved. It was claimed 
there was a defect of proof in the state not 
showing that a number of salesmen connected 
with the jewelry company who might explain 
what, if any, connection, they had with the dis- 
position of the stolen articles. The court said: “It 
is a sufficient answer to that complaint to say 
that when the jewelry was traced to the posses- 
sion of the defendant, explanation should come 
from him as to how he came into possession of the 
property.” Here, as there had been introduced 
testimony about his conflicting statements, this 
ruling does not seem to have been necessary. 
but the doctrine appeared so well established 
that it was advanced as a conclusive answer te 
the contention. The court further on said: “If 
the uniform rulings of this court concerning the 
presumption arising from the recent possession 
of stolen property are to be longer followed. 
then we see no escape from the conclusion usat 
the jury were fully warranted in finding the de- 
fendant guilty of the larceny charged.” 

In Johnson vy. State, 148 Ind. 524, 47 N. E. 
726, the court said: “When it is proved that 
property has been stolen, and the same property, 
recently after the larceny, is found in the ex- 
clusive possession of another, the law imposes 
upon-such person the burden of accounting for 
his possession, and of showing that such pos- 
session was innocently acquired; and if he fails 
to so satisfactorily account for such possession. 
or gives a false account, the presumption arises 
that he is the thief.” 

In State y. Gillespie, 62 Kan. 460, 63 Pac. 
742, 84 Am. St. Rep. 411, the court thus speaks: 
“Nor do we think that, as a matter of law, the 











p- 


ne 


1is 
ry, 
ed 


Ti 
he 
on 


ses 
for 
OS- 
ils 
on. 
ses 


ac. 
KS : 
the 











Vol. 71 


: CENTRAL LAW JOURNAL. 357 








mere possession of goods recently stolen on the 
occasion of a burglary may be sufficient, even 
in connection with other criminating circum- 
stances, to raise a presumption of guilt of the 
burglary. The difference in strength and co- 
gency between evidence tending to show guilt 
and evidence sufficient to raise a presumption of 
cuilt is not great enough, if it exists at all, to 
justify the drawing of distinctions between the 
1ules applicable to the two states of moral con- 
viction they generate. * * * It is the unex- 
plained possession of goods recently stolen on 
the occasion of a burglary that tends to show 
guilt or raises a presumption of guilt of the 
burglary.” ‘ . ; 

This announcement seems very uncertain and 
we scarcely know from it whether the unex- 
plained possession makes a prima facie case or 
goes way beyond that and shifts the burden of 
proof. 

In a case soon after arising in that state, State 
v. Denee, 63 Kan. 811, 66 Pac. 1037, there was an 
instruction: “That possession of the fruits of 
crime recently after its commission is prima facie 
evidence of guilty possession; and, if unexplained 
either by direct evidence or by the attending cir- 
cumstances, or by the character and habits of 
life of the possessor or otherwise, it is taken 
as conclusive. Of course, it must be so recent 
after the time of the larceny as to render it 
morally certain that the possession could not 
have changed hands since the larceny.” The 
court said: “This instruction cannot be sus- 
tained. Neither the possession nor unexplained 
possession of the fruits of a recent larceny is, 
as a matter of law, conclusive evidence of the 
guilt of the possessor. They are facts which 
may be introduced in evidence, and it has been 
held by this court, that, if the possession is im- 
mediate after the commission of the crime and 
unexplained, it is prima facie evidence of guilt, 
but nowhere have we been able to find an au- 
thority for saving, as matter of law, that it is 
conclusive. The wunexplained possession of a 
subject of a recent larceny is prima facie evi- 
dence of the guilt of the accused, and is sufficient 
to authorize the jury in finding a verdict of guil- 
ty, but, as in all other circumstances, the jury is 
the exclusive judge of its conclusiveness.” 

This statement puts the matter in a some- 
what clearer light, but it is yet somewhat misty, 
as it does not show that thereby a court would 
have the right to tell the jury there was any 
presumption of guilt, putting any burden on an 
accused. A later case, State v. Herron, 64 Kan. 
363, 67 Pac. 861, speaks as follows: “The court 
(in an instruction) did not treat the presump- 
tion as a conclusive one, nor intimate that as a 


matter of law the possession of recently stolen- 


property warranted a conviction. On the other 
hand, it was treated as prima facie evidence of 
guilt which the jury might consider in determin- 
ing the guilt of the defendant.” This seems to 
confuse the matter more than before. If there 
was a presumption the court ought to say there 
was. If there was only evidence pertinent to 
the question the court ought to treat it like any 
other relevant evidence in any case. 

In State v. Lax, 71 N. J. L. 385, 59 Atl. 18. 
there was an instruction as follows: “If the 
state shows you that the property stolen was 
found in the possession of the defendants, they 
have a right to explain how they came into pos- 





session of the property, and if they do, and the 
explanation is a reasonable one and you are 
satisfied with it, the burden shifts to the state 
to show the expianation false. Possession of 
stolen property soon after the theft is prima 
facie evidence of the guilt of the person in 
whose possession it is found, and throws on the 
defendant the burden of explaining that pos- 
session; and if it is made and is reasonable and 
rebuts the presumption of guilt arising there- 
from, then the burden is on the state to prove 
that it is false.” 

The court said: “In all cases the state must 
establish the guilt of the defendant beyond a 
reasonable doubt; the burden of proof is always 
upon the state, and that burden never shifts. 
* * * The charge to the jury, in effect, was 
that if the defendants were proved to be in 
possession of the stolen property soon after the 
theft, they must find a verdict of guilty, unless 
the defendants prove the innocent posséssion 
of the goods, thus taking away from the jury 
the question whether the evidence produced as 
to the possession raised in the minds of the jury 
a reasonable doubt as to the guilt of the de- 
fendants.” 

Considering that this instruction was only de- 
clared error, because it excluded, in effect, consid- 
eration by the jury of evidence about possession, 
and not that it was faulty in what it said about 
presumption from possession, it is a little hard 
to say where the court stands, as to the effect 
of an unexplained possession—especially in view 
of its remark about burden never shifting. We 
greatly doubt, whether under the reasonable 
doubt and non-shifting of burden theories in 
criminal trials it is allowable for a court to in- 
struct a jury anything about presumptions at 
all, but every inference from one fact to an- 
other is for their exclusive consideration. 








JETSAM AND FLOTSAM. 


CONFLICT BETWEEN FEDERAL AND STATE 
JURISDICTION. 

Under the Constitution of the United States, 
the American people have a federal, co-ordi- 
nated, Republican form of government. The 
federal government is divided into two parts, 
nation and state, and the national government 
is in turn divided into three great co-ordinated 
branches—executive, legislative and judicial. In 
theory the judicial power of the national gov- 
ernment should stop where the judicial power 
of the state begins, but unfortunately under 
the Constitution and laws of the United States 
there are two classes of cases where both the 
federal and state courts have concurrent juris- 
diction, namely: First, where there is diversity 
of citizenship and the amount in controversy 
exceeds $2,000; second, where both a state and 
federal question is inyolved in the same case. 
The concurrent judicial power of both the fed- 
eral and state courts in these two classes of 
eases has brought the federal judiciary in 
conflict with the state judiciary, caused con- 
fusion and created what has been’ termed 


‘a “twilight or neutral zone’ where the great 


corporations attempt to seek refuge from the 








358 CENTRAL LAW JOURNAL. 





No. 20 








enforcement of the laws by both systems of 
courts. The American people are becoming im- 
patient over the confusion that has resulted 
not from the division of judicial power, but 
from the failure to preserve the division of 
judicial power between the federal and state 
courts. To restrict the jurisdiction of the fed- 
eral court to purely federal matters and to pre- 
vent the federal courts from encroaching upon 
the state courts, thus eliminating and destroy- 
ing this so-called “twilight and neutral zone,” 
two judicial reforms are absolutely necessary; 
first, a law should be passed by congress pro- 
hibiting a case from being transferred from a 
state to a federal court on the ground of 
diversity of citizenship, and second, a law 
should be passed by congress prohibiting the 
inferior federal courts from interfering by in- 
junction with the proceeding in a state court 
where a federal question is involved. 

The necessity for these two judicial reforms 
has been caused by modern industrial condi- 
tions. The Constitution of the United States 
has not outlived its usefulness, but certain 
laws of the United States have. Years ago the 
congress in giving life to that provision in the 
Constitution that the judicial power of the 
United States should extend among others to 
all cases where there is a diversity of citizen- 
ship, passed a law that when the defendant in 
a civil action was a resident of a state other 
than the state of which the plaintiff was a 
resident and the amount in controversy 'exceed- 
ed $2,000 he could by giving a sufficient bond to 
pay Whatever judgment might be rendered 
against him, transfer the case from the state 
to the federal court. This law was no doubt 
passed for the benefit of individuals, but the 
right to transfer a case from a state to a 
federal court on the ground of diversity of 
citizenship has never been exercised to any great 
extent by anybody except by corporations and 
the law has developed into a special privilege 
for corporations alone. Individuals as a rule 
prefer ‘to do their litigating in the state courts 
because it is cheaper for all parties concerned. 

Now it is a fundamental principle of law 
that when two courts have concurrent jurisdic- 
tion over the same subject matter, the plaintiff 
and not the defendant, the prosecutor and not 
the defender should have the say as to which 
court he will prosecute his case, and the court 
that acquires jurisdiction first should retain 
exclusive jurisdiction until it renders its final 
judgment and if the plaintiff chooses to bring 
his action in the state court instead of the fed- 
eral court, the inferior federal court should be 
prohibited from assuming jurisdiction on the 
gzround of diversity of citizenship or from in- 
terfering by injunction on the ground that a 
federal question is involved until after the 
state court has rendered its final judgment. If 
congress has the power to declare that a case 
shall not be transferred from a state to a fed- 
eral court on the ground of diversity of citizen- 
ship unless the amount in controversy exceeds 
$2,000, then congress certainly has the power 
to declare that the case cannot be transferred 
from a state to a federal court at all where no 
federal question is involved; and if a federal 
question is involved congress certainly has the 
power to declare that the inferior federal court 
shall not have the power to interfere by injunc- 
ition with the proceeding in a state court until 
the highest court in the state has rendered 
judgment in the case, and then if the defeated 
party feels that justice has been denied by the 





highest court of the state, he may appeal di- 
rectly to the supreme court of the United 
States. 

The conflict that arose in the states of Mis- 
souri, Minnesota, Oklahoma and one of the 
Carolinas, between the federal and state court 
in the railroad rate cases illustrates the neces- 
sity of prohibiting the federal courts from in- 
terfering with the proceedings in the _ state 
courts. In each of these states the legisla- 
ture had passed the two cent fure and the at- 
torney general attempted through the state 
courts to put the law into operation. The rail- 
roads in each of these states immediately filed 
a bill in equity in the federal court in which 
they alleged that the law was confiscatory and 
was depriving them of their property without 
due process of law. The state court attempted 
to retain jurisdiction and ordered the railroads 
to put the two cent fare into operation. The 
federal court immediately enjoined ,.the attor- 
ney general in each of these states from pro- 
ceeding further with the case and also enjoin- 
ed the railroads by injunction from putting the 
two cent fare into operation. Not only the 
railroads but the attorney general in each of 
these states were placed between two fires, and 
if they obeyed the mandate of the federal court 
the-- were in contempt of the state court. In 
North Carolina the militia was called out by 
the governor to enforce the mandate of the state 
court and the United States marshal was order- 
ed by the federal court to enforce the mandate 
of the federal court, and civil war was threat- 
ened between the state and national govern- 
ments. In Minnesota the attorney general in 
obeving the mandate of the state court was 
fined for being in contempt of court by the fed- 
eral court. In each of these states the federal 
court retained jurisdiction and took the case 
from the state court and rendered a final judg- 
ment in the case and the power of the federal 
court to interfere by injunction with the pro- 
ceeding, and to take the case from, the state 
court and assume exclusive jurisdiction was 
upheld by the supreme court of the United 
States. But how much better it would be if the 
inferior federal court did not have this right, 
and in the railroad rate case in Missouri, for 
example, it would have been a great deal better 
to have allowed the supreme court of the state 
of Missouri to pass upon the question first as 
to whether or not the railroad rate law in the 


state was confiscatory and if the law was de-_ 


clared valid the railroad, and if invalid the 
state of Missouri could have appealed from the 
judgment of the supreme court of Missouri to 
the supreme court of the United States, and 
then no conflict could possibly ever arise be- 
tween the state and the federal courts. 

Those who are in favor of increasing the 
power of the national government at the ex- 
pense of the states claim as an excuse for do- 
ing so, that the states have failed to perform 
their functions under the constitution and it 
was absolutely necessary for the national gov- 
ernment to act in order for the things to be 
done which ought to be “done. But for the last 
ten or fifteen years almost all of the states in 
the Union have been trying to get congress to 
pass a law prohibiting corporations from trans- 
ferring a case from the state to the federal 
court on the ground of diversity of citizenship 
and also have been trying to get congress to 
pass a law prohibiting an inferior federal court 
from interfering by injunction with the pro- 
ceeding in a state court where both a state and 
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federal question is involved until after the 
highest court in the state has rendered a judg- 
ment, and then allow the case not to be trans- 
ferred to the inferior federal court but to al- 
low an appeal to the supreme court of the 
United States, but congress has always failed 
to act and most of the states have attempted by 
state laws to prevent these two things, but their 
atempts have proven futile for the simple rea- 
son that the jurisdiction of the federal courts 
ean only be limited by the congress of the 
Mited States. 
CHAS. A. BLAIR. 

Ft. Scott, Kans. 








BOOK REVIEWS. 





AMERICAN DIGEST. VOL. 8. 


Every time we look at one of these annuals 
ontaining the Century and Decennial Editions 
of the American Digest we admire the herculean 
efforts the West Publishing Company have put 
forth to put in workable form the tremendous 
accumulation of judicial precedents in this 
country. 

It is certainly a great achievement that it has 
been wrought out that any investigator may 
run down any question in American decision and 
say at the end of his search that he has arrived 
there. But this it may be fairly asserted, this 
publishing house is to be credited with. If in 
udition they give to patrons digests for par- 
ticular states it is not that their great general 
work is in any respect defective. On the con- 
trary, it is the treasure house for the supplies 
for its special editions which are less bulky. 
The corelation with the Century and the De- 
eennial and the cross-references seem to us 
scientifically exact, but the painstaking and 
study heretofore expended may yet surprise us 
in adding to what we discover no defects about. 
Indeed, this “key number” business appears to 
be a thing of such pride in the house that has 
developed it. that we little doubt any sugges- 
tion from attorneys who use it would be very 
highly valued. There is a wonderful grist of 
material that is handled and a wonderful pa- 
tience to be exercised in working out the de- 
tails for the ready tracing of a particular ruling, 
a task which, without this system, would re- 
semble the looking for a needle in a haystack. 
Volume 8 contains 2,969 pages, running from 
December ist, 1909, to March 31st, 1910. Think 
of it! Only four months. Behold the gigantic 
task of bringing order out of such an immense 
chaos. 

The binding is law buckram and the volume 
comes from West Publishing Co., St. Paul, Minn. 


OSBORN ON QUESTIONED DOCUMENTS. 

This book is a very attractive volume, show- 
ing “a study of questioned documents with an 
outline of methods by which the facts may be 
discovered and shown.” 

This scope shows what with photography, the 
microscope, ink tests and comparison has been 
the development of the art of detection of for- 
gery in the past fifty or more years. Typewrit- 
in, as well as handwriting, in forgery of docu- 
Ments is shown to be open to detection. Eras- 
wres and alterations too are treated, and it is 





demonstrated that while in each age, crime 
takes advantage of conditions. so new methods 
in its pursuit are resorted to. 

The author of the book is Albert S. Osborn, 
Examiner of Questioned Documents, and he 
writes in clear, candid style, and his date for 
expert opinions are rationally stated. His ref- 
erence to cases is not over abundant but suf- 
ficiently free, and while much of practical in- 
formation is given, there is also something of 
a fascination in the solutions of the mysterious 
he presents. 


The book is in one volume of 500 pages, bound 
in cloth, is profusely illustrated. of typograph- 
ical excellence and published by Lawyers’ Coop. 
Pub. Co., Rochester, N. Y. 1910. 


BANKRUPTCY FORMS ANNOTATED. 


This book, in a single volume of 747 pages 
gives the Forms, Rules and General Orders in 
Bankruptcy, with annotations tnereon. The 
work is by Marshall S. Hagar of the New York 
Bar and Thomas Alexander, Clerk of U. S. Dis- 
trict Court of the Southern District of New 
York. Some of the forms are official as pre- 
scribed by the Supreme Court of the United 
States, but as some of these have been found 
inadequate and even held insufficient on de- 
murrer, those preserved have been supplement- 
ed by others which have stood the test of ju- 
dicial approval. The object has been to give as 
nearly complete as may be a working collection 
of forms. 

In addition the rules in bankruptcy of the 
federal courts of the important centers through- 
out the country have been included. The forms 
number more than 325, and to these and the 
General Rules in Bankruptcy are annotations 
to as many as 2,000 cases. Such a practical 
book would seem not to need much more than 
the mention of its existence among lawyers. 
who desire business in bankruptcy matters. 

The book is bound in law buckram and is 
published by Matthew Bender & Co., Albany, 
N. ¥. 1910. 








HUMOR OF THE LAW. 


Once there was a merchant named Berry. He 
sent in his bill before it was due, and the per- 
son who received it wrote in reply: “Berry you 
have sent in your bill-Berry before it was due- 
Berry. Upon my feelings you are a rasp-Berry. 
Your father, the elder-Berry, would not have 
been such a goose-Berry. But you needn't look 
so blue-Berry, for I don’t care a straw-perry, 
and if you write again before June-Berry, Ill 
maul you until you are black-Berry. 


He was a lawyer and his wife was a great 
Sunday school worker. He was going away on 
a trip and his wife wanted him to get a Christ- 
mas banner for the Sunday school, but forgot 
to tell him what she wanted on the banner and 
how large she wanted it. After he had departed 
his wife hastened to the telegraph office and 
supposing he would know it was about the 
banner, merely wired: 

‘Unto us a child is born, eight feet long and 
two feet wide. Your wife.” 

The lawyer suddenly departed for parts un- 
known, and who could blame him. 
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Resort, and of all the Federal Courts. 


Arkansas.. .....08, 34, 38, 64, 65, 71, 98 





Connecticut... Pn Fae eRe NES ..5, 18, 80, 92, 119 
RI isis ns nsnccsncsenosensinenses 22, 43, 45, 91, 117 
Georgia..............4, 7, 18, 40, 41, 49, 55, 96, 115, 130 
Winois...19, 27, 31, 52, 54, 87, 101, 120, 122, 124, 
129, 134, 185. 
URED Ras RO MEER ROLE AO TO 12, 32, 39, 97, 103 
Kentucky 2 Cah aionndlachihuabeioedaamaciapdetapaibiaeals — 
Maine.............. .....24, 48, 58, 62, 63, 72, 74, 94, 113 
INI. 2s cangnnacsscépacctbadede 26, 46, 47, 76, 79, 100 
III, «1. o\ --c a ccumaiancasdsasebiomseborokgeess 85, 90, 125 
IS, TR Ge te sheen 59, 78, 81, 1382 
I ooo on ssendansacnccsonsbapnomecebnasasionhaiien 15, 99 
Missouri...1, 20, 29, 30, 37, 51, 66, 67, 70, 75, 83, 
84, 95, 102, 104, 108, 109, 110, 112, 116, 118, 
128, 126, 133, 136. 
Nebraska......... 16, 21, 56, 82, 93, 106, 107, 114, 121 


IID ccicincenicsncctsateorssndiccsssceincinbenimitinberebnienes 25 






New Jersey.............. ..2..28, 85, 89 
North Dakota... 2, 57, 61, 68 
acs cnlkagaaceanabiaseanionsiosuntbametiis 44, 127, 131 


NY Hoi. ncnossesanndnnncsstantdiinaiegnanamenstnauetiabinenans 
South Carolina 
, IE Ae ere 14, 17, 
U. S.C. C. App.....3, 8, 9, 10, 11, 





50, 77, 
23, 36, 53, 105, 111 


128 


1. Aceount—Jurisdiction.—Where the _ dis- 
covery prayed for is only in aid of an account- 
ing and the court ist without jurisdiction to ren- 
der an accounting, the jurisdiction will not be 
sustained on the ground that the petition is In 
the nature of a bill for discovery.—State ex rel. 
Minnestota Mut. Life Ins. Co. v. Denton, Mo., 
129 Ss. W. 709. 

2. Acknowledgment—Execution in Foreign 
State.—A copy of a deed of assignment of land 
for the benefit of creditors made in another 
state, and containing no original acknowledg- 
ment by the grantor, held not entitled to record 
in North Dakota, and a copy of such deed in 
fact recorded, not competent evidence of title to 
the land.—Goss vy. Herman, N. D., 127 N. W. 78. 

3. Action—Persons Entitled to Sue.—Who 
may maintain a suit is a matter of law not sub- 
ject to be controlled by the conventions of par- 
ties, and the parties to a contract cannot confer 
on a third party the naked right to sue there- 
on.—Mackay v. Randolph Macon Coal Co., 178 
Fed. 881. 

4. Adverse Possession—Nature of Possession. 
—Possession alone for 20 years, to give pre- 
scriptive title, must be actual, and the extent 
of such possession must be shown.—Tilman v. 
Bomar, Ga., 68 S. E. 504. 

5. Aliens—Right to Hold Real Estate.—An 
alien may take a devise of realty which by the 
terms of the will is converted into realty.—Ap- 
peal of Emery, Conn., 76 Atl. 529. 

6. Attorney and Client—Breach of Duty by 
Attorney.—An attorney whoSe client is engaged 
in litigation to enforce a claim against a dece- 
dent’s estate held not entitled to purchase the 
residuary share of the estate for his own bene- 
fit—Stephens vy. Dubois, R. I., 76 Atl. 656. 

7. Bankruptey—Appointment of Receiver.—A 
creditor held not entitled to the appointment of 
a receiver, nor to a judgment in rem against 





funds set apart to a bankrupt under his claim 
of homestead.—Fidelity Produce Co. v. Perdue, 
Ga., 68 S. E. 503. 

8. Bonds of Corporation.—Holders of bonds 
of a bankrupt corporation held entitled to prove 
the same in their own name as creditors of the 
estate, notwithstanding the proof by the trus- 
tee in the mortgage securing them of a deficien- 
cy decree taken against the corporation in a suit 
to foreclose the mortgage.—Mackay v. Randolph 








Macon Coal Co., 178 Fed. 881. 
9. Compensation of Attorney.—It is only 
when services of an attoreny have preserved 


property for its true owner that the bankruptey 
court may pay compensation therefor out of the 
property.—Gillespie v. J. C. Piles & Co., 178 Fed. 
886. 

10. Compensation of Referee.—A referee 
in bankruptcy held to have no right to com- 
pensation out of proceeds of property in hands 
of a bankrupt to which a third person had a 
valid claim.—Gillespie v. J. C. Piles & Co., 178 
Fed. 886. 

11. Fraud of Buyer.—Where an insolvent 
bought property when he knew that it was im- 
possible to pay for it, and went into bankruptey, 
the vendors were entitled to recover proceeds of 
the property sold by the receiver from him— 
Gillespie v. J. C. Piles & Co., 178 Fed. 886. 

12. Benefit Socteties—Breach of Warranty.— 
In the absence of statutory restrictions, a mis- 
representation by an applicant for membership 
in a fraternal beneficiary society may be made, 
by the terms of the contract, a warranty.—Sar- 
gent v. Modern Brotherhood of America, Iowa, 
127 N. W. 52. 

13. Membership.—In a fraternal order, in 
which there is no insurance and no benefits 
without membership, membership is the control- 
ling factor, which is subject to regulation and 
control of the order.—Grand Lodge A. O. U. W. 
of Conn. v. Grand Lodge A. O. UT. W. of Mass. 
Conn., 76 Atl. 533. 


14. Bills and Notes—Attorney’s Fees.—aA stip- 
ulation in a note for attorney’s fees for collec- 
tion held a contract for indemnity, and _ not 
stipulated damages, so that the maker is liable 
only for fees actually contracted to be paid to 
the attorney, or for the reasonable value of his 
services.—Reed v. Taylor, Tex., 129 S. W. 864. 

15. Authority of Agent.—A payee, by em- 
ploying his agent in obtaining the obligation 
and allowing him to retain its possession, 
clothes him with apparent authority to receive 
payments of interest and principal.—McMahon 
v. German-American Nat. Bank of Little Falls, 
Minn., 127 N. W. 7. 

16. Brokers—Commissions.—One who  con- 
tracts with real estate broker, representing 
himself as owner of the land described, cannot 
avoid payment of commission because he is not 
the owner.—Valerius v. Luhring, Neb., 127 N. W. 
112. 

17. Burglary—Variance.—Where an_ indict- 
ment charged defendant with burglarizing a 
house occupied by six persons, naming them, 
and the evidence showed occupancy by only five 
of them, there was a fatal variance.—Grantham 
v. State, Tex., 129 S. W. 839. 

°18. Cancellation of Instruments—Laches.—One 
seeking to set aside a deed for fraud within 
seven years from the time he lost possession of 
the property held not barred by laches.—Pav- 
lowski v. Klassing, Ga., 68 S. FE. 511. 
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19. Carrlers—Limitation of Liability.—At 
common law, a carrier might by special contract 
stipulate against liability for any loss not the 
result of negligence.—Ellison y. Adams Express 
Co., Ill., 92 N. E. 277. 


20.—Negligence.—-Where a passenger on a 
freight train was injured by a sudden jerk, the 
doctrine of res ipsa loquitur did not apply until 
proof that the jar was unusual.—Tickell v. St. 
Louis, I. M. & S. Ry. Co., Mo. 129 S. W. 727. 
21———-Passenger Elevators.—One installing 
passenger elevators in his building for the use 
of tenants and the public is subject to the same 
degree of care to his passengers as a common 
carrier.—Quimby v. Bee Bldg. Co., Neb., 127 N. 
W. 118. 

22. Postal Clerks as Passengers.—A postal 
cerk on a train held a passenger.—Wood vy. 
Philadelphia, B. & W. R. Co., Del., 76 Atl. 613. 


23. Termination of Relation.—The relation 
of carrier and passenger between a _ railroad 
company and one riding on one of its trains 
terminates when the passenger has reached the 
place of his destination and has had reasonable 
time to alight and leave the company’s premises. 








Chicago, R. I. & P. Ry. Co. v. Thurlow, 178 
Fed. 894. 

24. Chattel Mortgages—Replevin.—The mort- 
gagee of chattels under duly recorded mortgage 
an maintain an action against one taking them 
in replevin against the mortgagor.—Muskin v. 
lazarovitch, Me., 76 Atl. 702. 

25. Compromise and Settlement—Check in 
Full Settlement.—A check which states on its 
face that it is “tin full settlement of account to 
date’ held not coneclusive.—Pike v. Buzzell, N. 
H. 76 Atl. 642. 


26. Constitutional Luaw—Police Power.—A per- 
son’s business and property are subject to po- 
lice supervision and control, and his private in- 
trrests must be subservient to the general in- 
wrest of the community.—Schultz v. State, Md., 
% Atl. 592. 

27. Religious Liberty.—The reading of the 
Bible, singing of hymns, and the repeating of 
the Lord’s Prayer in a public school is violative 
of Const. art. 2, § 3, guaranteeing the free ex- 
tcise and enjoyment of religious profession and 
Worship without discrimination.—People 7s 
Board of Education of Dist. 24, Ill, 92 N. E. 251. 
28. Contracts—Construction.—The court in 
wnstruing an ambiguous contract may consider 
what the parties did after the making of the 
ontract to find out how they themselves look- 
“i upon the transaction.—United Boxboard & 
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Paper Co. v. McEwan Bros. Co., N. J., 76 Atl. 
550. 
%.——-Construction.—The court, in construing 


contract containing a latent ambiguity, may 
‘sider the construction placed on the contract 
ly the parties themselves.—City of St. Louis v. 
& Louis & S. F. R. Co., Mo., 129 S. W. 691. 

20. Excuses for Nonperformance.—A party 
a contract held not relieved from his obliga- 
lions thereunder, because of his well-founded 
Mlief that the other party will be unable to 
tform.—Coonan y. City of Cape Girardeau, 
M0, 129 S. W. 745. 

31, Illegal Contracts.—Parties cannot com- 
I the court to adjudicate on alleged rights 
mMwing out of a contract void as against pub- 
"policy, or in violation of public law, and the 
sht of the court to raise the question of {l- 
‘ality is in the interest of due administration 











of justice, and not for the benefit of either par- 
ty.—Pietsch v. Pietsch, Ill., 92 N. E. 325. 


32. Refusal to Perform.—Where a contract, 
written and oral, was not severable. and the 
jury found that plaintiff refused performance on 
his part, defendant was justified in disregarding 
it—Canfield Lumber Co. v. Kint Lumber Co., 
Iowa, 127 N. W. 70. 


33.——Restraint of Trade.—A contract by a 
barber, on the sale of his business, not to open 
another shop in the same place, is reasonable 
and enforceable, and equity will restrain its 
breach.—Hampton v. Caldwell & Hall, Ark., 129 
Ss. W. 816. 


34. Corporations—Liability for Slander by 
Agent.—A corporation held not liable for a 
slander uttered by its agent unless it author- 
ized, approved, or ratified the act of the agent. 
—Lindsey v. St. Louis, I. M. & S. Ry. Co., Ark., 
129 S. W. 807. 


35. Mortgages.—Corporation having receiv- 
ed the entire consideration of a mortgagee, held 
estopped to attack its execution because of the 
absence of proof of the formal resolution of di- 
rectors.—Earle y. National Metallurgic Co., N. 
J., 76 Atl. 555. 


36. Mortgages.—The trustee in a corporate 
mortgage securing bonds. who is neither the 
owner nor payee of the bonds, cannot maintain 
an action at law thereon, and the bonds are not 
merged in a deficiency judgment taken by him 
against the corporation in a suit to foreclose the 
mortgage.—Mackay v. Randolph Macon Coal Co., 
178 Fed. 881. 

37. Covenants—Damages for Breach.—The 
rule that there must be an eviction, or what is 
equivalent thereto, to create liability against 
the warrantor against “lawful claims,’’* held sub- 
ject to an apparent exception, where he has an 
equitable title with a right to a legal title.— 
Mackenzie vy. Clement, Mo., 129 S. W. 730. 

38. Deficiency in Quantity of Land.—An ac- 
tion by the grantee for an alleged deficiency in 
the quantity of land sold cannot be founded up- 
on a breach of any of the usual covenants in a 
deed.—Ryan v. Batchelor, Ark., 129 S. W. 787. 

39. Criminal Law—Acts of Conspirators.—Evi- 
dence that co-conspirator of defendant passed 
a forged check similar to that passed by de- 
fendant held admissible.—State v. Flood, Iowa, 
127 N. W. 48. 

40. Alibi —Where alibi is the only substan- 
tial defense, the jury should be instructed on 
that subject, though no request is made.—Hobbs 
v. State, Ga. 68 S. E. 515. 

41. Insanity.—Burden of proving insanity 
to the satisfaction of the jury held to be on de- 
fendant.—Hobbs v. State, Ga.. 68 S. E. 515. 

42._—_Intent.— Other acts and declarations of 
a similar character tending to establish crinv 
inal intent or guilty knowledge held admissible 
in evidence where such intent or knowledge is 
material ingredient in the issue of the case.— 
State v. Merry, N. D., 127 N. W. 83. 

43. Provocation.—No looks or _ gestures, 
however insulting, and no words, however op- 
probrious or offensive, can amount to a provo- 
cation sufficient to excuse. or justify even a 
slight assault.—State v. Wiggins, Del., 76 Atl. 
632. 

44. Customs and Usages—Parol Evidence.— 
While a custom may not be introduced to en- 
large or abridge the terms of a statute or con- 
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tract, it may be heard to interpret either.—Mil- 
ler v. Wiggins, Pa., 76 Atl. 711. 
45. Death—dAction for Loss of Support.—The 


matter of separation of husband and wife prior 
to his death is —not to be considered in an ac- 
tion by her for loss of support from his death. 
—Wood v. Philadelphia B. & W. R. Co., Del., 76 
Atl. 613. 

46. Deeds—Cloud on Title.—Alteration of a 
deed after delivery held without effect to con- 
vey any part of the title to a person .whose 
name was inserted.—Clark v. Creswell, Md., 
76 Atl. 579. 

47. Delivery.—There is a consummated de- 
livery of a deed when it has passed from the 
grantor, without right of recall, to the grantee 
or some third person for his use.—Clark  v. 
Creswell, Md., 76 Atl. 579. 

48.——-Reservations.—A reservation in a con- 
veyance operates by way of an implied grant, 
and, in the absence of words of inheritance, 
only an estate for grantor’s life is created.— 
Hall v. Hall, Me., 76 Atl. 705. 





49.——_Sufficiency of Deed.—A deed, with an 
indorsement thereon by the grantee, held not 
sufficient to transfer legal title from the gran- 
tee to another.—Tillman y. Bomar. Ga., 68 S. E. 
504. 

50. Divoree—Appeal.—That judgment was 


entered granting a husband a divorce held not 
to prevent the trial court after the term from 
making an order allowing alimony pending an 
appeal from the divorce decree.—Ex parte Loh- 
muller, Tex., 129 S. W. 834. 


51. Pleading.—A petition for divorce fail- 
ing to allege plaintiff's residence within the 
state for a year omitted a jurisdictional fact.— 
Robinson v. Robinson, Mo., 129 S. W. 725. 
Ejectment—Enforcement of Judgment.— 
Plaintiff in ejectment who has recovered a fav- 
orable judgment, held entitled to maintain in- 
junction to restrain defendant from commiiting 
an act of trespass in disregard of the judgmert. 
—Peters v. Harris, [ll., 92 N. E 281. 

53. Eminent Domrin—Right of Way.—A tele- 
graph company, which has acquired a right of 
way for its line by condemnation, is entitled to 
make any use of the easement in the future 
which may be incidentally necessary or con- 
venient for the principal purpose for which it 
was acquired.—Western Union Telegraph Co. v. 
Polhemus, 178 Fed. 904. 

54. KEquity—Pleading—A motion to dismiss 
a bill for want of equity, anparent on its face, 
is treated as a general demurrer.—Lavin v. 
Board of Com’rs. of Cook County, Il, 92 N. E. 
9 

i. 





52. 


55. tvidenece—Consideration.—Parol evidence 
is admissible to show the consideration for a 
deed.—Pavlowski v. Klassing, Ga., 68 S. E. 511. 

5A. Handwriting.—Where the issue is as 
to the genuineness of an alleged signature of 
defendant, signatures admitted or clearly prov- 





ed to be his are admissible for comnarison — 
First Nat. Bank vy. Hedgecock, Neb:, 127 N. W. 
171. 


57.——Judicial Notice.—Judicial notice cannot 
be taken of the assignment or bankruptcy laws 
of another state-——Goss v. Herman, N. D., 127 
NM. W. 78. 

58. Exeeution—Property in Custodia Legis.— 
Property in custodia legis cannot be levied up- 
on and sold under execution without leave of 
court first obtained.—Cobb v. Camden Savings 
Bank, Me., 76 Atl. 667. 

59. Executors and Administrators—Manage- 
ment of Estate.—An administrator, exercising 
the care of an ordinsrily prudent man in select- 
ing a depository for the funds of the estate, 
held not liable for loss sustained by the bank- 








ruptcy of the depository.—Curtis v. Edwards, 
r. 36. 


Mich., 127 N. ¥ 


60. Powers of Executors.—The court wil] 
not presume that a testator, conferring on his 
executor unlimited authority in the manage. 
ment of the estate, intended that the authority 
should be exercised by any one else.—Schlick- 
man v. Citizens’ Nat. Bank of Covington, Ky,, 
129 S. W. 823. 

61. False Pretenses—Gist of Offense.—The 
criminal character of an act, as constituting 
the obtaining of money by false pretenses, js 
the means used in obtaining it.—State v. Mer. 
ry, N. D., 127 'N. W. 83. 

62. Fire Insurance—7ancellation.—The bur. 
den is on a fire insurer to show waiver by in- 
sured of a provision requiring 10 days’ notice 
before cancellation of the policy.—Rosen y 
German Alliance Ins. Co., Me., 76 Atl. 688. 

63. Fixtures—Trade Fixtures.—Trade fix- 
tures substituted for essential parts of the 
leased premises, and not additions thereto, are 
not removable, and are presumed to be per- 
manent additions.—John P. Sauires & Co. y, 
City of Portland, Me., 76 Atl. 679. 





64, Fraud—Representations.—A statement 
not made in a manner to induce the other to 
act in reliance thereon, though not true held 


not sufficient to base an action thereon for de- 
ceit.—Ryan v. Batchelor, Ark., 129 S. W. 787. 

65. Frauds, Statute of—Sale of Good Will-— 
A contract of a barber, on the sale of his busi- 
ness, not to open another shop in the place, held 
not within the statute of frauds, since the con- 
tract might be fully performed within a year— 
Hampton v. Caldwell & Hall, ‘Ark., 
816. 


129 S. W. 





66. Fraudulent Conveyances—Right to Prefer 


Creditor.—A debtor may prefer a _ relative or 
other person as a creditor. but relationship may 
be considered in determining whether a convey- 
ance is fraudulent.—Stahlhuth v. Nagle, Mo., 128 
Ss. W. 687. 


67. Guaranty—Due Bill.—Guaranty of pay- 
ment for corn sold to a firm held enforceable 
as such, though in the form of an O. K. over 


claimant’s signature written on the bill for the 
Geetie--See Granges v. Newbauer, Mo., 129 S. W 
ov. 

68. Hizghways— Knowledge 
Knowledge of the dangerous condition of 4 
highway imposes a duty upon one traveling 
over it to exercise such care as the circum: 
stances demand.—Solberg vy. Schlosser, N. D, 
127 N. W. 91. 

69. Homicide—Involuntarvy Manslaughter— 
Criminal carelessness on which to base a con 
viction of involuntary manslaughter is deter- 
minable by the standard of simple negligence, 
and does not involve lack of care amonnting to 
recklessness or fross carelessness.—State ¥v. 
Tucker, S. C., 68 S. E. 523. 

70. Reputation of Deceased.—In a murder 
trial, the general revutation of deceased as be- 
ine of a rash, turbulent disposition is admis- 
sible where the defendant justifies  on_ the 
rround of self-defense.—State v. Green, Mo., 129 
Ss. W. 700. 

71. Self-Defense.—One cannot provoke an 
attack, bring on a combat, and then slay his as- 
sailant, and claim exemption from the conse- 
anences on the erround of ee 


of Defects— 








guson y. State, Ark., 129 S. W. 813. 

72. Indictment and Information—Demurrer 
—A demurrer does not oblige the court to as- 
sume to he true what is manifestly untrue— 
State v. Crocker, Me., 76 Atl. 703. 

73. Insane Persons—Acts of Adult Incompet- 
ent.—The acts of an adnit under guardianship 
are legal when not vrohibited by law. and when 
beneficial to him.—Taylor v. Superior Court, R. 
I., 76 Atl. 644. 

74. Insolvency—Assignment.—In_ the | ab- 
sence of fraud an assignee in insolvency takes 
onlv the property rights and interests of the 
debtor.—Conley v. Murdock, Me. 76 Atl. 682. 

75. Intoxteating Liquors—Local Option.—The 
validity of the adontion of the local option law 
held not susceptible of attack by motion 
auash an information charging a violation 





the law.—State v. Camma, Mo., 129 S. W. 754 
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76. Unlawful Sale.—Where the seller of 
intoxicating liquors delivers them in person or 
by his agént without the intervention of a com- 
mon carrier, the place of delivery is the place 
of sale—Lochnar v. State, Md., 76 Atl. 586. 


77. Judgment—Res Judicata.—A judgment for 
defendant, rendered in a suit by a wife to re- 
cover damages for sales of liquor to her hus- 
band, “about August 3d to 10th, 1908,” held not 
a bar to a recovery for sales to him after that 
date.—Goodrich v. Wallis, Tex., 129 S. W. 878. 


78. Justices of the Peace—Transcript of 
Docket.—A transcript of the docket of a justice 
of the peace cannot be attacked collaterally.— 
Troy v. Rodgers, Mich., 127 N. 31. 


79. Landlord and Tenant—Conditional Fees. 
—A devise of a conditional fee to the lessee of 
the same land moved the leasehold.—Starr v. 
Minister and Trustees of Starr Methodist Prot- 
estant Church in Baltimore City, Md., 76 Atl. 
595 


Jo. 





80.—Leases.—Every contract sufficient to 
make a good lease for years or for any definite 
period ought to be certain as to the commence- 
ment, the continuance, and the end of the term. 
—Wall v. Stimpson, Conn., 76 Atl. 513. 

81. Libel and Slander—Subsequent Repeti- 
tions.—The repetitions of certain slanderous 
words at other times than those charged in the 
declaration of an action therefor, are only ad- 
missible to show defendant’s malice.—Kelley v. 
Paulsen, Mich., 127 N. W. 13 

82. Words Slanderous Per Se.—Language 
charging one, in the presence of others, with 
stealing corn, is slanderous per se as a matter 
of law.—Thorman vy. Bryngelson, Neb., 127 N. 
W. 117. 

83. Life Insurance—Foreign Companies.— 
Where a foreign insurance company has obtain- 
ed a license to do business in the state, the 
courts of the state held without jurisdiction to 
compel a general accounting, but .an only en- 
force performance of contracts executed by the 
company.—State ex rel. Minnesota Mut. Life Ins. 
Co. vy. Denton, Mo., 129 S. W. 709. 

84. Marriage—Common Law  Marriage.— 
Where on an issue of common-law marriage, 
plaintiff testified that her relatsons to her al- 
leged husband during the life of his first wife 
were platonic only, it would not be presumed 
that they were meretricious.—Bishop vy. Brit- 
tain Inv. Co., Mo., 129 S. W. 668. 

85. Master and Servant—No duty rests on an 
employer to make his factory or the instru- 
mentalities furnished by him better than they 
were when the employee chose to accept work 
therein.—Miszolian v. Taft, Mass., 92 N. E. 335. 

86. Assumed Risk.—If a servant knows 
that appliances are not safe and suitable, or if 
it is obvious or apparent that they are not, and 
he uses them and is injured, he may be held 
to have assumed the risk with certain excep- 
tions.—Dover vy. Mills, S. C., 68 S. E. 525 

87. Assumption of Risk.—A master’s promise 
to repair machinery, complained of by a ser- 
vant, creates a new relation, whereby the mas- 
ter impliedly agrees that the servant will not 
be held to have assumed the risk for a reason- 
able time following the promise.—Scott v. Par- 
lin & Orendorff Co., Ill. 92 N. FE. 318. 

88.——Fellow Servants.—Defendant, in action 
for injuries to servant, held entitled under gen- 
eral denial to introduce testimony that plain- 
tiff's injury was caused by the negligence of a 
fellow servant, or by the sole negligence oft the 
p/aintiff.—Dover v. Mills, S. C., 68 S. E. 525. 

89. Limiting annette: teats with em- 
ployee construed, and held to exempt employer 
from liability for injuries incident to the em- 
ployment, including those resulting from negli- 
gence.—Dodd v. Central R. Co. of New Jersey, 
N. J., 76 Atl. 544. 

90.—vVice Principal.—Under a contract sell- 
ing an engine, held, that the person directing 
its installment was. the employee ot the seiler, 
so that the purchaser was not liable for in- 
juries to a servant injured while working under 
the directions of the superintendent.—Bowie v. 
Coffin Valve Co., Mass., 92 N. E. 334. 

91. Municipal Corporations—Defective Streets. 
—An owner of property abutting on a street is 

















liable for injuries from defects in his sidewalk 
in front, only on failure to repair after notice, 
| ae Nr casita v. Cunningham, Del., 


92. Violation of Ordinance.—A violation of 
a municipal ordinance by one struck by an auto- 
mobile and killed held not to defeat a recovery. 
—Case v. Clark, Conn., 76 Atl. 518. 


93. Names—lIdentity.—Identity of name is 
prima facie evidence of identity of person.— 
Bresee v. Parsons, Neb., 127 N. 123. 


94. Negligence—Communicated Fires.—The 
burden is on one suing for damages caused by 
a fire communicated from defendant’s premises 
to show defendant’s negligence.—Linn v. Bar- 
ker, Me., 76 Atl. 700 


95. Imputed Negligence.—In an_ action 
against a railroad company for personal in- 
juries in a collision between a locomotive and 
a carriage at a crossing, where tue driver was 
not plaintiff’s servant, nor under her control in 
any manner, even if he was negligent, his con- 
duct could not be imputed to plaintiff.—Connor 
v. Wabash R. Co., Mo., 129 S. W. 777. 


96. New Trial—Improper Rejection of Testi- 
mony.—The improper rejection of testimony is 
not ground for new trial, unless it would prob- 
ably have produced a Yee verdict.—Thomp- 
son v. Kelsey, Ga., 68 S. E. 518. 

97. theta Anat 8 cr partner in 
a real estate agency firm held not entitled to 
compel the copartner to account for a sum re- 
ceived by him as a rebate in a transaction in- 
volving the exchange of the properties of an- 
other firm’ in which the copartner was a mem- 
ber and a third person.—Martin v. Stout, Iowa, 
127 N. W. 49. 

98. Payment—Money Paid by Mistake.— 
Money paid under a mistake of fact cannot be 
recovered, where the payor cannot put the payee 
in — quo.—Deisch v. Wooten-Agee Co., Ark., 
129 S. W. 819. 

99. What Constitutes.—Payment of money 
to a person not authorized to receive it does not 
discharge the debt.—McMahon v. German-Amer- 
ican Nat. Bank of Little Falls, Minn.. 127 N. W. 
i. 











100. Perpetuities—Executory Devise.—An ex- 
ecutory devise, to be valid, must take effect on 
a contingency that is bound to happen within 
the life or lives of those in beine and 21 years 
and 9 months” thereafter.—Starr Methodist 
yt 9s ag Church in Baltimore City, Md., 76 


101. Demurrer.—A demurrer to a _ rejoin- 
der will not be carried back to the replication 
where there was no motion made to so ecarrv it 
back, and where defendant had nreviously filed 
a demurrer to the revlication which the court 
had overruled.—Heimberger y. Elliot Frore & 
Switch Co., Ill., 92 N. E. 7. 

102. Improper Joinder of Causes.—Where a 
petition improperly joined several causes of ac- 
ticn in one count which were proper, if in sep- 
a’ate counts of the same petition, such defect 
ray he waived by defendant.—Connor v. Wa- 
’ash R. Co., Mo., 129 S. W. 777. 


103. Principal and Agent—Undisclosed Prin- 
cipal.—An undisclosed principal suing on a con- 
tract of his agent held to have the burden of 
proving the fact a agency.—Shields. v. Coyne, 
Towa, 127 N. 

104. eh ite Ae of Service.—A sheriff's 
return of service of process held conclusive be- 
tween the parties, in the absence of collusion 
and fraud between plaintiff and the officer ex- 
ecuting the writ.—Fraternal Rankers of Amer- 
ica v. Wire, Mo., 129 S. W. 765. 

105. Public Lands—Unlawful Cutting of Tim- 
ber.—One occupying land wnder a homestead 
entry cannot justify the cutting and ag + 
a therefrom under Act June 3, 18 

150, 20 Stat. 88 (U. S. Comp. St. 1901, p. i528), 
on the ground that the land is in fact mineral 
land not subject to such entrv.—Bunker Hill & 
Snllivan Mining & Concentrating Co. v. United 
States, 178 Fed. 914. 

106. Quieting ‘Title—Title to Maintain.— 
State courts will not pass on question of own- 
ership between rival homestead claimants un- 
til the government has issued a patent to one of 

















364 


CENTRAL LAW JOURNAL. 





No. 20 








the claimants.—Rupke y. Moran, Neb., 127 N. 
W. 127. 


107. Railroads—Care in Operation of Trains. 
-—Railroad operating a train on city street must 
take precautions not necessary when operating 
its trains on its own right of way.—Kafka v. 
ev eas Yards Co. of Omaha, Neb., 127 N. 
W. 129. 


108. Collisions at Crossing.—A traveler ap- 
proaching a railroad crossing held entitled to 
rely on the perfor:mance by the railroad of its 
duty to signal the approach of a train.—Smith 








v. St. Louis Southwestern Ry. Co., Mo., 129 S. 
W. 719. 
109. Contracts for Work on Unacquired 


Property.—A railroad may contract for work to 
be done on property not yet acquired, but which 
may be acquired by eminent domain.—Coonan 
v. City of Cape Girardeau, Mo., 129 S. W. 745. 

110. Crossings.—Persons driving on a high- 
way across a railroad crossing, and the rail- 
road company, have an equal right to pass over 
the crossing.—Connor vy. Wabash R. Co., Mo., 129 
Ss. W.. 777. 

111. Trespassers.—One who shipped an 
emigrant car containing horses and was car- 
ried on the same train for the purpose of car- 
ing for the stock was a trespasser, after the 
ear reached its destination and the horses were 
unloaded, by returning to the car to sleep; and 
the company was not liable for his death while 
sleeping in the car without its knowledge, caus- 
ed by its running off the switch onto the main 
track in the night and coming into collision 
with a train.—Chicago, R. I. & P. Ry. Co. v. 
Thurlow, 178 Fed. 894. 

112. Receitvers—Foreign Receivers.—The 
recognition of a receiver appointed by a court 
of a sister state is only a matter of comity, and 
is not extended when the rights of a citizen will 
be injuriously affected.—State ex rel. Minnesota 
Mut. Life Ins. Co. v. Denton, Mo., 129 S. W. 709. 

113. Replevin—Claims of Third Persons.— 
Where chattels are taken in replevin, the own- 
er thereof, if a stranger to the writ, can main- 
tain an action against plaintiff in replevin for 
their value.—Muskin v. Lazarovitch, Me., 76 Atl. 
702. 

114. Sales—Delivery of Inferior Goods.—In 
an action for the price of goods, defendant held 
entitled to counterclaim for the difference be- 
tween the market value of inferior goods deliv- 
erd and the contract price.—Hoosier Mfg. Co. v. 
Swenson, Neb., 127 N. W. 114. 

115. Passing of Title—A buyer of goods 
from one who had bought them from a manu- 
facturer held to take title thereto as against a 
conditional bill of sale from the manufacturer 











to the second buyer’s seller, which was un- 
known to the sec’nd buyer prior to the con- 
summation of the sale.—Crenshaw y. Wilkes, 


7a.. 68 S. E. 498. 


116. Rescission.—The buver of goods hay- 
ing made no complaint to the seiler of their 
quality or of late delivery, and having turned 
them over to another party tor sale, without 
notice to the seller, held there was no rescis- 
sion.—Block v. Martin, Mo., 129 S. W. 715. 

117. Set-eff and Counterclaim—Subject Mat- 
ter.—The value of materials furnished by de- 
fendant for building a porch which plaintiff 
contracted to build for him, which were de- 
stroved by plaintiff's negligence, could be set 
off by way of recoupment against his claim for 
the value of the work.—Bye v. George W. Mc- 
Caulley & Son Co., Del., 76 Atl. 621. 

118. Sheriffs and Constables—False Return.— 
A defendant showing a false return of service 
of process on him held entitled to nominal 
damages, though he appeared in court and con- 
tested the action.—State ex rel. Polster v. Miles, 
Mo., 129 S. W. 731. 

119. Street Railroads—Collision with Vehicle. 
—-A gratuitous passenger in an automobile 
driven by another is bound to the same stan- 
dard of duty as the driver, namely, the exer- 
cise of reasonable care for his own safety.— 
Clarke vy. Conecticut Co., Conn., 76 Atl. 523. 

120. Injury to Alighting Passenger.—A pe- 
destrian killed after alighting from a_ street 
car by a car going in the opposite direction on 
an adjoining track held only bound to exercise 











ordinary care, and is not bound “to ascertain” 
whether a car is approaching on the opposite 
track.—Stack v. East St. Louis & S. Ry. Co., IIL, 
92 N. E. 241. 

121. Taxation—Improvements.—One ho'ding 
title under a void tax deed, and maxing valuable 
and lasting improvements, paying taxes, etc., 
Is entitled to compensation therefor. -Bresee v. 
Parsons, Neb., 27 N. W. 123 

122. Inheritance Tax.—An inheritance tax 
is not on the property itself, but on the right to 
succeed to the property.—People v. Griffith, IIl.. 
92 N. E. 313. 

123. Lien.—The state has a lien for taxes 








.assessed against realty which may be enforced 


by an action at law when the property may be 
sold on execution after judgment, so as to di- 
vest the owner of his entire estate.—Smith v. 
Mount, Mo., 129 S..W. 722. 

124. Personal ‘Property.—An assessment of 
personal property, against one who was neither 
the owner nor in possession on April ist of the 
year for which the assessment was made, was 
without authority of law.—People v. Hibernian 
Banking Ass'n, IIL, 92 N. E. 305. 

125. Tax Sales.—Authority to sell property 
for taxes is strictissimi juris, and a sale is 
invalidated by any departure, reasonable or un- 
reasonable, from statutory requirement.—Shurt- 








leff v. Potter, Mass., 92 N. E. 331 
126. Tenancy in Common—Contribution.— A 
tenant in common is entitled to contribution 


from his co-tenant for taxes paid on the com- 
mon estate, though he was at the time wrong- 
fully claiming title to the whole estate.—Smith 
v. Mount, Mo., 129 S. W. 722. 

127. Telegraphs and Telephones—Liability 
for Negligent Transmission.—A telegraph com- 
pany is liable in tort to the sendee for injuries 
arising out of the negligent transmission of 
an intelligible messa¢ge.—Joshua L. Bailey & Co. 
v. Western Union Telegraph Co., Pa., 76 Atl. 
736. 

128. Negligence in Transmitting Message. 
—Where the agent of a telegraph company re- 
ceived a message by telephone, and accepted 
it for transmission, the company was liable for 





mistakes in the transmission.—Western Union 
Telegraph Company v. Buchanan, Tex., 129 S. 
W. 850. 

129. Trial—Opening Statement.—Where the 


jury has been sworn, the attorney for each par- 
ty held entitled, if he desires, to make an 
opening statement and advise the jury concern- 





ing the issues of fact.—Pietsch v. Pietsch, Il., 
92 N. E. 325. 
130. Right to Jury Trial.—Unless the stat- 


ute makes it mandatory for the judge to try 
the case where a jury is not demanded, he may 
in his discretion refer the facts to a jury.—Pel- 
ham Mfg. Co. v. Powell, Ga., 68 S. E. 519. 

131. Vendor and Purchaser—Rights of Ven- 
dee.—Where a vendee purchased land on in- 
stallments and made valuable improvements, he 
could not retain the property without paying 
the purchase money.—McCollum y. Shook, Pa., 
76 Atl. 751. 

132. Waters and Water Courses—Surface Wa- 
ter.—The owner of land in a rural district must 
receive the flow of the surface water from ad- 
jacent higher land coming in substantially its 
natural amount and condition.—Village of Tren- 
ton v. Rucker, Mich., 127 N. W. 39. 

133. Wills—Conditions Subsequent.—A condi- 
tion subsequent in a will in total restraint of 
marriage is invalid, except as to widows.— 
Knost v. Knost, Mo., 129 St W. 665. 

134. Construction.—Where the intention of 
testator is clear and apparent, the court cannot 
change words of plain meaning and —— 





others therefor.—Mills v. Teel, Ill., 92 
310. 
135. Undue Influence.—No presumption 





that a will by a parent in favor of a child was 
procured by the latter’s undue influence arises 
from the relation in the absence that a confi- 
dence was, in fact, reposed in the child.—Hoff- 
man v. Graves, Ill., 92 N. E. 289. 

136. Testamentary Capacity.—That testator 
was 82 years old and very ill does not show his 
testamentary incapacity.—Lindsey y. Stephens. 
Mo., 129 S. 641. 








